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The Indian Protection of Plant Varieties and Farmers’ Rights (PPV&FR) Act is now a decade old and PPV&FR 

implementation implications are now clearly visible. The shortcomings and inadequacies in implementation of the Act and 

the Rules are a matter of grave concern to the seed industry, in particular, and Indian agriculture, in general. This needs to be 

addressed and resolved by the Central Government and the PPV&FR Authority in order to meet the objectives enshrined in 

the Act. These inadequacies are perceived in terms of slow-moving approach for database maintenance of existing varieties, 

notification of crop species eligible for registration, duration and effect of registration of extant notified varieties and 

varieties of common knowledge, ambiguity in parent line and hybrid registration under new variety and/or extant variety 

category, powers of the Registrar, advertisements published in Plant Variety journals, registration of transgenic varieties, 

parent lines etc. This paper highlights the issues that need to be resolved to avoid misuse of the Act and thereby unwarranted 

litigations. 
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The PPV&FR Act, 2001
1
 fulfilled a mandatory 

requirement for India under the TRIPS, namely, 

enacting a legislation for effective protection of plant 

varieties (PVP) either by way of patents or a sui 

generis system stipulated under Article 27.3(b)
2
 of the 

TRIPS Agreement, a move welcomed by the Indian 

agriculture and seed sector. Since the public sector 

alone could no longer meet the crop improvement 

research and seed requirements of agriculture in India 

and the private industry had begun to play a 

substantial role in plant breeding; it was universally 

felt that PVP will stimulate research in both the 

private and public sectors. This article explores and 

analyses the development of the PPV&FR legislation 

from the view point of Indian seed sector.  

The PPV&FR Act is a valuable instrument, which 

confers important rights on the registree as against the 

rights of others. Significant responsibility lies on the 

PPV&FR Authority
3
 and also on the Central 

Government to ensure that there is ample clarity and 

no ambiguity in the enactment, rules and procedures, 

so that the PPV&FR Registry performs its functions 

effectively to achieve the objectives enshrined in the 

PPV&FR Act. With the issuance of a notification
4
 on 

1 November 2006, for registration of varieties of  

12 food crops under the Act, the process of granting 

protection to the varieties of these crops commenced. 

Subsequently, 27 other crops were also notified for 

registration. However, experience in the past four years 

has shown that the implementation of the Act is in 

often ad-hoc. Such ad-hocism could lead to a 

catastrophic situation for the seed industry and result in 

unnecessary litigation. An instance of the ad-hoc 

approach was observed when 12 crop species were 

notified for registration and applications accepted by 

the PPV&FR Authority for registration of ‘new 

varieties’ without prescribing the registration fee for 

such ‘new varieties’. This led to litigation, and as on 

date, the matter is sub judice.
5
 Other inconsistencies in 

the enactment, rules and implementation are identified 

and further discussed. 
 

PPV&FR Authority: Contentious Issues 
 

Non-Availability of Database of Existing/Extant Varieties 

Rule 22 (4) mandates that ‘the Authority shall 

compile and maintain a database on all varieties of 

common knowledge including all registered extant and 

farmers’ varieties and such varieties being cultivated 

outside India for each crop species prior to grant for 

registration for new varieties belonging to such species’. 
__________ 
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Nonetheless, contrary to rule 22 (4), the PPV&FR 

Authority took up registration of both extant and new 

varieties simultaneously and more recently notified
6
 

11 horticultural crops with their genera and species 

(not being extant varieties or farmers’ varieties) 

eligible for registration. This created an opportunity to 

file applications for existing plant varieties claiming 

them as ‘new’ with the Authority having no database 

to counter check this claim. It is imperative that the 

Authority keeps on hold all the applications of ‘new 

varieties’ till the extant/ existing varieties are 

registered/ recorded and a database developed, to 

ensure proper scrutiny and examination of the 

applications filed for ‘new varieties’. 
 
Registration of Extant Variety 

Rule 24 of the Act provides for registration of 

every extant variety within three years of its 

notification. When the statute provides a three year 

period for registration of an extant variety, a breeder 

can apply for registration any time within three years 

period. The procedure for registration of extant 

varieties is however, first come first serve basis, 

which is inappropriate. This could create a scenario 

where an unscrupulous applicant may submit an 

application for a variety of a third party claiming it as 

his own under different denomination and get 

registration. The original breeder cannot even file 

opposition as he is yet to apply and obtain registration 

for his variety. However, under the statute, the said 

breeder is within his rights to file application for 

registration of his extant variety within three years 

period. In a case as above, the breeder will first have 

to apply for registration and thereafter plead for 

cancellation of the fraudulently obtained registration. 

This will lead to vexatious litigations. Ideally, it 

would have been proper for the Registry to wait for 

the deadline of three years, during which time all the 

applications were received, the applications made for 

the same variety with different denominations 

shortlisted; false claims rejected and registration 

provided to the rightful breeder. 

 
Lack of Clarity on Essentially Derived Varieties 

Another lacuna is the lack of clarity on EDVs 

although the enactment is now a decade old. The 

Authority has also not put in place any mechanism to 

register EDVs so far. It is therefore possible that an 

existing variety or an EDV may be registered as a 

‘new variety’. Due to this lack of clarity on EDVs, 

opposition proceedings against ‘new varieties’ thus 

claimed would be an arduous task for both the 

opponent and the Registrar. The present 

procedure/methodology adopted by the Authority for 

registration of ‘new varieties’ before issuing 

conclusive prescription for the registration of extant 

varieties in a particular crop is fraught with serious 

implications and consequences for the seed industry. 

This is again a source of unnecessary and avoidable 

litigation.  

It is therefore vital that the PPV&FR Authority first 

takes up registration of existing varieties before 

notification of a crop to develop database on such 

existing varieties and then embark upon registration 

of ‘new varieties’ and EDVs. In addition to such 

database development, attention should also be paid 

to the existing collections in the National Gene Bank 

at the National Bureau of Plant Genetic Resources as 

National Repository, and to the establishment or 

accreditation of recognized DNA fingerprinting 

centres for handling referral samples for conflict 

resolution.
7
 Only if these issues are addressed by the 

Authority, future complications and legal hassles can 

be avoided. 
 

Inconsistencies in PPV&FR Act & Rules 
 

Status of Parents of a Hybrid, itself an Extant Variety 

(i) Under Section 15(3)(a), a new variety is 

considered novel if it has not been sold or otherwise 

disposed of, for the purposes of its exploitation in 

India, earlier than one year; or outside India, in the 

case of trees or vines, earlier than six years, or in any 

other case earlier than four years, before the date of 

filing of application for registration. 

Misinterpretation of the above provision, has led 

applicants to file applications for registration of 

hybrids, as extant varieties, with parent lines as ‘new 

varieties’ (example not cited for the purpose of 

confidentiality). It is paradoxical to treat the hybrid as 

‘extant variety’ and consider its parent as ‘new’. The 

fact remains that the parent of a hybrid fails to meet 

the ‘novelty’ criterion, if the hybrid developed using 

the said parent, was sold prior to one year from the 

date of filing of application for registration of the 

parent line. As per Section 15(3)(a), a variety (parent) 

would be considered novel if it has not been ‘sold or 

otherwise disposed of’ earlier than one year in India. 

This is not legitimate since the use of parent line for 

development of hybrids, repetitive use of the parent 

line for production of hybrids, and issuing parent line 

to seed growers for production of hybrid seeds fall 

within the meaning of ‘otherwise disposed of’. It 
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would be thus, wrong to consider parent line of 

‘extant variety’ as ‘new’ for the purpose of 

registration under the PPV&FR Act.  

Even as the Authority is conducting awareness 

workshops, the ambiguity in this aspect remains, 

leading to confusion. The Registry continues to accept 

applications claimed to be ‘new’ or ‘extant’ without 

proper rationale and scrutiny. In such a situation, an 

old variety without PVP registration may be 

registered as a new variety by a ‘stealer’.
8
 

(ii) There is inconsistency in the treatment of a 

hybrid as notified under Section 5 of the Seeds Act 

1966 (ref. 9), and its parent lines by the Authority. 

When the hybrid is treated as ‘extant variety’ by 

virtue of notification under the Seeds Act, its parents 

are not given same status by the Authority. Although 

PVP protection is more important for the parent lines 

as compared to the hybrid, with the Registry, the 

reverse appears to be true. It is relevant to point out 

that the Seeds Act treats both hybrids and its parents 

at par and provides for certification of both hybrid and 

its parents by State Certification Agencies under its 

provisions. To bring in parity, the relevant provisions 

of the PPV&FR Act with regard to ‘extant variety’, 

notified under Seeds Act, should also be interpreted in 

line with these provisions of Seeds Act. Furthermore, 

taking into consideration basic plant breeding 

principles, it is obvious that parents of a hybrid are an 

integral part of the hybrid, and to treat a hybrid in 

isolation and independent of the parents in case of 

extant varieties, defies logic. 
 

Powers of Registrar for Grant of Extension of Time for Filing 

Notice of Opposition 

There is inconsistency in provisions (Rule 32, 

33(6), Form-PV-3 and PV-5 of the PPV&FR Rules, 

2003), which deal with time-limits for filing notice of 

opposition, evidence, counter statement and extension 

of time. The powers of the Registrar, has become a 

contentious issue and some companies have already 

approached the Hon’ble High Courts in the matter 

(example not cited for the purpose of confidentiality). 

Despite the inconsistencies in the statute, suitable 

amendments in the relevant rules could have brought 

in sensible solutions.  
 

Duration and Effect of Registration 

There is a serious discrimination in providing 

protection to various categories of extant varieties 

under Section 24(6). Clause (ii) of Section 24 (6) 

provides 15 years protection to the notified variety 

from the date of notification under Section 5 of the 

Seeds Act 1966, whereas clause (iii) provides for 

protection from the date of registration under PPV & 

FR Act in case of a variety of common knowledge 

(VCK). The different periods of protection for extant 

variety about which there is common knowledge and 

extant varieties notified under Seeds Act is 

discriminatory and violates Article 14 of the 

Constitution of India.  
 

Provisional Protection 

The right granted under PPV&FR Act, 2001 comes 

into force from the date of grant of certificate of 

registration (Section 24(6)(i)). But under Section 

24(5) of the Act, an applicant can be protected before 

registration, an irrational provision which can be 

misused to harass third parties. Effectively, one may 

file application for registration of a plant variety 

under Section 14 and lodge complaint under Section 

24(5) the very next day, without notice to the party 

concerned. In other countries, action is initiated only 

after grant of rights.
10

 In addition, the Rules are silent 

on the provisions related to Section 24 and the entire 

matter appears to have been left to the absolute 

discretion of the Registrar. Provisions for the 

provisional protection in the PPV&FR Act need to be 

harmonized with enactments in other countries that 

appear more reasonable, rational and pragmatic. 

 
Public Notice on Variety of Common Knowledge 

The variety of common knowledge has not been 

defined in the Act, although, an official notice was 

published in the Plant Variety (PV) Journal
11

 

prescribing certain criteria for VCK. Criteria laid 

down under Para D reads as follows: 

‘A candidate variety should have been sold or 

otherwise disposed of in India one year prior to the 

date of filing of the application and it should not have 

been sold or otherwise disposed of 13 years prior to 

the date of filing of application and in case of trees 

and vines it should not have been sold or otherwise 

disposed of 16 years prior to the date of filing of 

application’.  

Such public notice is bad in law; particularly since 

the Authority does not have the power to prescribe 

such restriction. The issuance of this public notice by 

the Authority is questionable and disputed. Further, 

assuming that the Authority has such powers, the 

duration should have been counted from the date of 

notification of the crop species and not the date of 

filing of the application. This amounts to unlawful 

curbing of the rights of an applicant to seek 
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registration for PVP, as provided under the PPV & FR 

Act. Appropriate corrective measures in the interest of 

equity and justice, including the withdrawal of this 

public notice, is in order.  
 

Issues/ Irregularities in the Implementation of the Act 
 

Advertisement under Section 21 of PPV&FR Act 

The applications published in the PV Journal are 

not in accordance with the provisions laid down under 

the PPV&FR Act. Form O-1 prescribed under rule 30 

is defective, as it is not in line with the said rule, 

making effective filing of opposition a difficult task. 

Out of the several inconsistencies observed in the 

advertisement procedure, following are a few of the 

major issues: 

(i) The Act lays down under Rule 30(3) (a) that an 

advertisement for opposition in the PV Journal should 

contain information about the name, passport data and 

source of the parental line. Rule 30(3) (d) lays down 

that an advertisement in PV Journal should contain 

information about the agronomic and commercial 

attributes of variety. At present, the Registry is not 

providing all such information in the advertisements. 

In case of a hybrid, the parents are more important 

and integral. Any opposition to be filed in case of 

hybrid would have to be mostly based on the 

proprietary rights on the parents. Absence of any 

published information in the PV Journal as per the 

stated provisions of the law, constrains the concerned 

third parties in filing the opposition. Apart from this, 

some of the applicants do not disclose the true 

denomination
12 of the parental lines involved in the 

development of the hybrid. Without proper scrutiny, 

the Registry is probably publishing false names of the 

parent lines, based on the particulars given in the 

application. The Registry is thereby, unwittingly 

helping applicants evade opposition. In such cases, 

there exists a high probability of a genuine 

breeder/company missing the chance to file an 

opposition with the unscrupulous applicant getting 

away to enjoy proprietary rights over someone else’s 

variety. 

(ii) Under Rule 30(2) of PPV&FR Rules, 

advertisement in the PV Journal should necessarily 

mention the place(s) where the specimen for the 

candidate variety may be inspected, which is not 

being adhered to by the Authority. As the time for 

filing opposition (90 days) against a variety begins 

from the time it is published in the PV Journal and 

received by the public, opponents are severely 

handicapped in filing an opposition within prescribed 

time in the absence of mandated adequate information 

in the said advertisement. 

(iii) The DUS characters as claimed by the 

applicant are first published in the PV Journal after 

which the Registry conducts the DUS test to confirm 

accuracy of the claim made by the applicant. In effect, 

it means the Registry invites oppositions from the 

breeders by publishing unconfirmed DUS characters. 

This is in violation of Section 20 which provides for 

acceptance of application after an enquiry by  

the Registrar. It is pertinent to mention here that 

Section 19 provides for conducting of DUS test. It 

means an application for registration can be accepted 

only if it confirms the claim of the applicant with 

regard to DUS characters. Only such an application, 

which is subjected to test under Section 20 and claims 

made found to be true and correct, is eligible for 

advertisement under Section 21. 

(iv) Photographs published in the PV journals must 

contain or depict the distinguishing features of the 

claimed characteristics of the variety, as laid down in 

the official notice on ‘Guidelines for line drawings and 

colour photographs to be submitted along with the 

application’.
13

 In an earlier official notice
14

 it was laid 

down that ‘the features of plant/plant parts shall be 

clear’. The quality of pictures presently being 

published in the PV journals rarely meet these 

guidelines and are not very useful in filing oppositions. 

In sharp contrast, the PV journals of other countries 

publish photographs clearly showing the distinguishing 

characters as claimed together with photographs of the 

reference varieties.
15

 
 

Right to Obtain Certified Copies of any Document from the 

PPV&FR Registry 

Under Section 84 and Rule 76 of the Act, general 

public can obtain the certified copies of any document 

in any proceedings from the PPV & FR Registry by 

filing Form PV-33. However, no fee has been 

prescribed in the second schedule, as on date. There 

should be a mechanism whereby, despite non-

payment of fee, necessary action be taken on pending 

PV-33s by the Registry. Not only does the Authority 

publish advertisements with incomplete information 

inviting oppositions, it does not provide all documents 

applied for by filing PV-33, making opponents 

handicapped; often compelling them to give up their 

rights on their own varieties.  
 

Registration of Transgenic Varieties 

The Registry offers protection for both transgenic 

and non transgenic versions of the same variety. 
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Cotton is the only crop for which transgenic versions 

are available in India. Once the non-Bt version is 

registered under the PPV&FR Act, 2001, seeking 

registration for Bt versions of the same variety/hybrid 

is unnecessary and illogical, as nobody can develop 

transgenic version of a registered and protected 

variety without specific licence/ permission of the 

registree. Furthermore, it will be illegal and a misuse 

of process of law, if the Bt gene is added to an already 

registered non Bt/ non transgenic variety, and claimed 

to be an EDV or new variety.  

 
Protection of Transgenic Parental Lines 

For registration of a transgenic variety, the PPV&FR 

Authority laid down that compulsorily approval by the 

Genetic Engineering Approval Committee (GEAC) 

should be enclosed. However, presently, the GEAC 

accords approval only for trials, production and 

marketing of Bt cotton hybrids and not for the Bt 

parent line. Thus, the lack of approval of GEAC has 

become an impediment in seeking registration of 

transgenic parent lines. This is an issue to be addressed 

and resolved by GEAC and PPV&FR Authority. 
 
Lack of Identification 

Under the Trademarks Act, a registered mark is 

denoted by ‘®’ and the mark which is applied for 

registration is denoted by ‘TM’ (as superscript), 

wherever such mark is put to use. This prevents other 

parties from committing infringements. There is no 

such provision or guidelines under the PPV&FR Act 

or Rules for the registry of a plant variety to notify the 

public about the registration of the said plant variety 

like in Trademarks Act. In the absence of such 

notification, infringement may be committed 

unknowingly. 

 
Conclusion 

Since the PPV&FR Act is in its infancy, the 

consequences of plant variety registration under the 

Act are yet to be felt and perceived by the seed industry 

in India. However, once the consequences of the Act 

start impacting the stakeholders, massive litigations are 

possible in the Indian seed industry in view of its 

highly competitive nature. It is still possible to rectify 

the existing anomalies/lacunae in enactment, rules and 

procedures in the Indian sui generis PVP legislation. 

Furthermore, discrepancies in the Act and the Rules 

appear to have already led to a situation where genuine 

concerned parties have been prevented from filing 

opposition proceedings against wrongful claims based 

on deliberate misrepresentation of facts and other 

deceitful practices. In the absence of urgent mid-course 

correction to the legislation, the Authority might be 

bogged down by avoidable litigation. 
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